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  EDITORIAL 

Dear Sir or Madam

In our newsletter series we have already pointed out the upco-
ming changes due to the EU VAT action plan. Even though 
the legislative process has not yet been completed today, the 
essential issues are emerging. 

We would like to inform you about the upcoming changes in 
a four-part news-letter series. In this newsletter we will pre-
sent the new regulations for intra-EU supply of goods. To cla-
rify the upcoming changes we have formulated and answered 
some useful questions.

The end of the year is approaching. You will need to assess 
how the coming changes will affect your company, train your 
employees and adapt your processes and IT systems. We will 
support you with our recommendations for action. 

Please feel free to contact us, we will be happy to assist you 
with the implementation of these changes.

With best wishes
Your HLB Stückmann VAT team

New regulations

For cross-border movements of goods in the European Single Market 
there is now a system of tax exemption in the EU country of departure 
of the goods and acquisition tax in the EU country of destination.

To qualify for the tax exemption, three basic conditions must be met: 
1.) The supplied goods must be supplied to another EU country. 
2.) The customer must be a business and must obtain the goods 
 for the business.
3.) The supplied goods must be subject to acquisition tax in the EU  
 country of destination.

The existing substantive conditions for intra-EU supply of goods are 
extended by two further conditions:  
1.) The purchaser of the cross-border delivery must be registered  
 for VAT in the country of destination and must provide the  
 supplier with the valid VAT identification number (VAT ID).
2.) The supplying company must submit an appropriate EU Sales  
 List (ESL) in due time.

In addition, a regulation will standardise the rules on documentary 
evidence for intra-EU supplies at EU level.

The significance of the VAT identification number 

Already today, the value added tax identification number (VAT ID) 
plays an important role in cross-border intra-EU supplies of goods. 
By using the relevant foreign VAT ID of the recipient of the goods in 
the EU country of destination, the supplying business can prove that 
the recipient of the goods is a VAT-registered business.

The entrepreneurial status of the recipient is already a key condi-
tion for the exemption of an intra-EU supply of goods. However, the 
use of the VAT identification number has until now only been a for-
mal requirement. Even without a VAT ID the entrepreneurial status 
could be proven and the supply of goods could be treated as tax-
free. This was confirmed by the European Court of Justice (ECJ) in 
several judgements.

With the forthcoming change in the law, the use of the foreign VAT 
ID of the recipient of the goods will become a substantive legal 
requirement for tax exemption. As a legal consequence, according 
to the will of the legislator, tax exemption will no longer be granted 
if no valid VAT ID of the recipient is available at the time of supply. 

Accordingly, a cross-border supply is to be treated as taxable as of 
1.1.2020 if at the time of the supply either no VAT ID is available 
or the ID is incorrect.

The EU Sales List

The second amendment concerning intra-EU supplies concerns the 
EU Sales List. Its submission is already obligatory today if a busi-
ness provides either intra-EU supplies, triangular trade or other 
cross-border services.

As of 1.1.2020 the submission of the EU Sales List will be a pre-
requisite for claiming the tax exemption for intra-EU supplies. The 
respective supply must be correctly and completely declared.

If the EU Sales List is not submitted, intra-EU supplies are conse-
quently to be treated as taxable. The same applies to intra-EU sup-
plies that are either incorrect, incomplete or not included in the 
EU Sales List.
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Questions and answers

What should be done if the customer does not have a VAT ID for the coun-
try of destination?
In this case, according to the current wording of the law, the sup-
ply must be treated as taxable. The invoice must be issued with 
19% VAT.

Can the customer submit the VAT ID once the goods have been supplied?
The VAT ID must already be available at the time of supply. Accor-
ding to current legislation, it is not possible to register the custo-
mer for VAT in the country of destination at a later date or to cor-
rect the invoice retrospectively.

What if the VAT ID used by the customer is incorrect?
The supply is then also to be treated as taxable. If this is only deter-
mined subsequently, for example during a tax audit, the German 
VAT must be paid by the supplying business. Additional interest on 
arrears and further penalties may be incurred. A subsequent cor-
rection of the VAT ID is not possible according to the current lite-
rature. In addition, there is a risk that the recipient of the supplied 
goods will not pay the VAT to the supplying business subsequently.

Does the customer have a right of deduction if the supply is to be tre-
ated as taxable?
This question is currently the subject of discussion. Unfortunately, 
we are not yet able to give an adequate answer to this question at 
the present time. However, we are of the opinion that there should 
be a right of deduction. The customer should be able to claim this 
within the framework of the input tax refund procedure.

Can an incorrect EU Sales List be corrected subsequently?
We believe that this is possible. In this case, the correction will 
affect the time of supply.
 

Recommendations for action

1. Regular checks of the VAT identification number
The VAT identification number of the recipient of the supplied 
goods should always be checked before each supply. If this is not 
possible, we recommend at least a monthly check of all VAT IDs of 
your customers. Many ERP systems already offer automated sys-
tems to this end. There are also inexpensive providers of minor 
technical solutions. An individual check can be carried out under 
the following link:
https://www.bzst.de/DE/Unternehmen/Identifikationsnummern/
AuslaendischeUSt-IdNr/auslaendische_ust_idnr_node.html

2. No intra-EU supply of goods without a VAT ID
We recommend that you adapt your internal processes and espe-
cially your IT systems so that it is not possible to issue an invoice 
for an intra-EU supply without VAT if no VAT ID is used.

3. Adaption of supply contracts
In the event that a customer uses an incorrect VAT ID, we recom-
mend that the contractual conditions be adapted to the extent that 

the customer subsequently owes the VAT incurred due to an incor-
rect VAT ID. This creates a civil law obligation that offers you a cer-
tain degree of security.

4. Deadline monitoring
If not already done, we also recommend that you observe the dead-
lines for submitting the EC Sales List as part of internal deadline 
monitoring.

5. Comparison between VAT advance return and EC Sales List
Within the framework of the preparation of the above-mentioned 
reports, we urgently recommend a comparison of the reported 
intra-EU supplies, triangular transactions and other cross-border 
services. Deviations in both directions should be clarified and cor-
rected if necessary.

6. Ensuring the right uniformity in the case of consolidated  
 companies subject to VAT
Make sure that the EU Sales List is submitted by the correct com-
pany. This is particularly important in the case of consolidated 
companies subject to VAT. Each consolidated entity must submit a 
separate EU Sales List. The parent company is therefore advised to 
ensure that this is submitted in accordance with their obligations. It 
is recommended that you also carry out a check here as part of the 
VAT advance return. It may also be advisable for the parent com-
pany to generate these returns for the controlled entities.

Should you have any further questions, simply contact us. We would 
also be happy to support you in adapting your internal processes to 
the changes as of 1.1.2020.

NOTICE

On our own behalf: 
For up-to-date information on VAT please visit: 
https://www.stueckmann.de/sales-tax-consulting
You can also contact us directly via our contact form there.
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